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Some Constitutional Phases of Corporate 
Structure in California 


By Jas. S. Bennett, Esq. 


[ED. NOTE—Address delivered before the meeting of the L. A. Bar Association, June 24, 


1926, at the Alexandria Hotel, Los Angeles. 
printing. } 


In an address variously published, but most gen- 
erally available in the Atlantic Monthly, Professor 
Ripley of Harvard has recently sounded a warning 
against the tendency to separate the owned capital 
in a corporation from the voting power. 


The internal structure of a California corporation, 
under the constitution of 1879, is a blend of ele- 
ments derived from widely diverse sources. To such 
a conglomerate organization it is impossible to apply 
with accuracy any sweeping general rules of the 
common law applicable to one only of the original 
forms. Such statements as: Each member of a 
corporation is entitled to one vote; or each share 
of stock has always been entitled to an equal vote 
with every other share; or stockholders in corpora- 
tions at common law were not personally liable to 
creditors, are pointless when the constitutional defi- 
nition is considered. 


The development in the law of corporations, as 
indeed in nearly every branch of the law, has been 
from status to contract, from the use of a few large 
symbols with fixed characteristics to a multitude of 
symbols with fixed characteristics as to make them 
at times difficult of identification. 


It was a peculiarity of a common law chartered 
corporation that its members were under no liability 
for the debts of the corporation, the crown having 
No power in incorporating to attach liability to the 
individual members of the corporation. This 
autonomy, however, was removed by the Statute 
VII, William IV, under which a considerable num- 
ber of banks and other concerns were from time to 
time chartered with a fixed liability attached to the 
shares in the capital. At common law, a corpora- 
tion created by the king’s charter had power to 
bind its property by contract and to de all such 


The paper has been revised for the purpose of this 


acts as an ordinary person could do, and so complete 
was this corporate autonomy that even by condition 
contained in its charter, these powers could not be 
limited. This feature of the unrestricted corporate 
capacity of the chartered company was in marked 
contrast to the strict limitation of the statutory or 
registered company to its stated objecs. 


The number of chartered corporations was, how- 
ever, very limited and less than half a dozen were 
known in the colonies prior to the revolution. 


The formation of private companies by act of 
Parliament grew out of the success of the Bridge- 
water Canal under acts of Parliament in 1759 and 
1760, but in England as in this country, it was not 
until the great movement set in for the construction 
of railways about 1821 that companies began to 
multiply. The companies of this period were very 
largely public utilities, and it is from this type of 
company whose powers and the use of whose capital 
was restricted to the public purposes designated in 
its articles that we have derived the rule that cor- 
porations are confined to the powers and purposes 
stated in their articles. 


The unincorporated joint stock company first made 
its appearance in England in the seventeenth century. 
The advantages it offered appealed to men wishing 
to obtain for commercial enterprises small contribu- 
tions from a large number of subscribers. A char- 
ter was too costly and a special act of Parliament 
impracticable. This unincorporated joint stock com- 
pany became the lineal ancestor of the California 
Corporation with but slight influence from the king’s 
chartered corporation. The passage of the Bubble 
Act in 1719—extended to the Colonies in 1741, 
adopted to prevent fraud, almost strangled the for- 
mation of legitimate companies. 
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In 1844 the Act VII and VIII Victoria 110 re- 
quired all companies subsequently formed to be 
registered and endowed them with faculties, privi- 
leges and powers denied to an unincorporated com- 
pany, but it withheld from them that most impor- 
tant incident of a chartered company, the immunity 
of the members from direct liability to creditors. 
Indeed it expressly imposed on the members liabil- 
ity for the debts of the company just as if they were 
partners. It was thought by counsel at the English 
Bar that the insertion in the articles of a clause 
limiting the liability of the members to the amount 
of their subscriptions would be effective, but it was 
ultimately held by the courts that all such attempts 
were ineffectual as to creditors. 

This was the English law in force when the Con- 
stitutional Convention of 1849 framed the first con- 
stitution for the State of California. 

The constitutional provision making each stock- 
holder individually liable for his proportion of the 
debts was held not to be self-executing and the 
legislature in first supplying what was needed left 
out the word “proportion,” and it was not until the 
session of 1853 that the legislature provided the 
language which was later incorporated into the Con- 
stitution of 1879: 

“Each stockholder of a corporation or joint stock 
association shall be individually and personally 
liable for such proportion of all its debts and lia- 
bilities contracted or incurred during the time he 
was a stockholder as the amount of stock or shares 
owned by him bears to the whole of the subscribed 
capital stock or shares of the corporation or asso- 
ciation.” (Article XII, Section IIL.) 

Between these two dates the legislature of the 
various states experimented with the question of 
direct liability of stockholders to creditors, but to 
my knowledge only in California did such a pro- 
vision find lodgment in the fundamental law. 

It may be of interest to note here that in each 
case coming before a court of last resort in a state 
having a definition of corporations similar to that in 
California, the Common Law Business Trust with a 
transferable joint stock has been held to be a con- 
stitutional corporation. 

The right to vote for the election of the members 
of the Board of Directors must historically be viewed 
primarily as a franchise granted to the members by 
charter with or without a property qualification by 
way of stock ownership. 

The first legislature in California did not see fit 
to be arbitrary in these matters, but instead pro- 
vided: 

“All corporations may by their By-Laws, where 
no other provision is specially made, ... the 
number of shares that shall entitle the members 
respectively to one or more votes, . . .” 

Since 1853 the general corporation law of this state 
has provided that the articles of a corporation shall 
state among other things the amount of its capital 
stock and the number of shares of which the stock 
shall consist, but not until 19/5 did the statute law 
of California provide that the shares of capital stock 
should have a par value. 

It is not, however, correct to say that capital stock 
without par value was a novelty in modern corpora- 
tion structure prior to the New York act of 1912. 

A number of corporations with their no par shares 
were listed upon the New York Stock Exchange 
prior to 1910. 


The writer to whom I am indebted for this infor. 
mation is of the opinion that these companies really 
have a par value of $100.00 under a different name 
—using dollars for dividends instead of percentages, 
and allowing the preferred $100.00 on dissolution, 

The suggestion will bear watching when we are 
called upon to consider shares preferred as to capi- 
tal in excess of par, thus leaving the capitalized 
assets assignable to the common less than par and 
voting rights based on par widely at variance from 
the capital stock rights in the capitalized assets of 
the corporation. 

The New England Turnpipe and Canai Companies 
organized in the early part of the nineteenth century 
generally had a capital stock divided into shares 
without par value and subject to assessment beyond 
the fixed capital. The Prussian Civil Code of 1865 
especially provided for corporations with capital 
stock divided into shares without par value. By 
1875, over a thousand independent corporations were 
exploring for oil in Pennsylvania. 

The Illinois Constitutional Convention of 1870 
adopted the voting provisions from which our own 
were derived and which have been construed by the 
Supreme Court of that state not only as requiring an 
equality of voting rights to follow each share of 
stock, but as preventing any binding voting trust 
beyond the recall of the bona fide stockholders of 
the corporation. 

Three years later Pennsylvania adopted a con- 
stitution with a similar provision. In 1875, Missouri 
adopted a constitution with a provision for voting 
rights directed to the same purpose, but which was 
later construed to permit non-voting stock. The 
constitutions of these three states, Illinois, Penn- 
sylvania and Missouri, having been so_ recently 
adopted, were most favorably considered on the floor 
of our own constitutional convention. A convention 
voting fifty-seven to fifty-nine to confine the activi- 
ties of corporations to those purposes for which the 
power of eminent domain should be authorized. 

Nor were the’ disturbances over the corporate situa- 
tion at this period confined to the United States. 
The German publicist Ihering, writing in 1877, said: 

“The corporation in its present form is one of 
the most incomplete and dangerous devices of our 
entire jurisprudence.” 

It was in somewhat this frame of mind that the 
Convention assembled in this state to prepare the 
Constitution of 1879. And now our Supreme Court 
was called on to apply these constitutional provis- 
ions with such a background to modern economic 
zonditions. 

In Film Producers v. Jordon, 171 Cal. 664, a man- 
date was sought and refused to the Secretary of 
State to compel him to file petitioner’s articles of 
incorporation which provided for a capital stock of 
$1,000,000, divided into 50,000 shares of common 
stock of the par value of $1.00 each and 47,500 
shares of preferred stock of the par value of $20.00 
each. 

The learned justice, writing the opinion of the 
court, cited no authority, mentioned no precedent 
and did not refer to the Constitution from which the 
code language he was construing had been derived. 

On July 29th, 1925, the Supreme Court in Bank in 
Del Monte Light and Power Company vy. Jordan 
denied a Writ of Mandate to compel the Secretary 
of State to file petitioner's amended articles of in- 
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corporation on an admitted statement of facts; That 
petitioner was duly organized as a corporation under 
the laws of the State of California as a public utility 
corporation, with a declared capital stock of $25, 
000.00, divided into 250 shares of the par value of 
$100.00 each, of which 125 shares were common, and 
after the no par value provisions were incorporated 
in the Civil Code of 1923, and acting under these 
amendments, it had proceeded to amend its articles 
so as to provide that the amount of stated capital 
with which it would begin business was $25,000, 
that the number of its shares with a par value was 
125, which were designated as preferred shares with 
a par value of $100.00 each and preference sub- 
stantially the same as its previous preferred stock, 
and that the number of its shares without a nominal 
or par value was 250, designated as common shares. 

Again the decision might stand without criticism, 
but the Court adopted the language of the opinion 
in Film Producers case, saying: 


“When it comes to the stockholders’ voting 
power in a corporation it may not be questioned 
for a moment but that that fundamental right to 
vote is based upon ownership of the capital stock 
as distinguished from shares and not merely upon 
shares which are but representations of value. 
And as little can it be questioned but that the 
voting power should be given to stockholders in 
proportion to their interest in the capital stock 
of the corporation.” 


On March 29th, 1926, in Land Development Com- 
pany v. Jordan, the court granted a preemptory right 
of mandate requiring the Secretary of State to file 
articles of incorporation of a California non par 
value stock corporation having one class of stock 
only, the court saying: 

“In our view the terms of the section do not 
require that the individual liability of stockholders 
to creditors of the corporation be ascertained and 
computed solely on a monetary basis. It may be 
computed on either a monetary or share _ basis. 
If the entire issue of a corporation is nonpar each 
share will carry with it an equality of interest and 
each stockholder thereof will be liable to the 
creditors of the corporation as the number of 
shares held by him bore to the whole number of 
shares outstanding when the debt was contracted 
by said corporation.” 


On May 19th, 1926, in Westlake Park Investment 
Company vs. Jordan, the court granted a Writ of 
Mandate requiring the Secretary of State to accept 
the license tax of a domestic corporation whose 
articles as on file provided: 

“That it is therein provided that the corporation 
thus attempted to be created was to have as its 
authorized capital stock ‘10,000 shares of preferred 
stock of the par value of $100.00 per share amount- 
ing in the aggregate to $1,000,000 and 10,000 
shares of common stock without nominal or par 
value.’ ” 

The decision is put on the acceptable ground that 
as a tax collecting agency it is not the province of 
the Secretary of State to inquire whether the articles 
are properly on file or not. The language of the 
pinion which attracts our attention as offering some 
Suggestions for the solution of the problems to arise 
in the future is as follows: 


“It may be noted, however, as having some more 


or less important bearing upon the present inquiry, 
that the original articles of incorporation which the 
petitioner herein presented for filing to the Secre- 
tary of State during the year 1923 contained two 
particular provisions in addition to those above 
referred to, each having relation to its stock capi- 
talization. In the first of these it was stipulated 
as follows: ‘(c) No preference is hereby granted, 
nor shall any distinction be made between the 
classes of stock either as to voting power or as to 
the statutory or constitutional liability of the hold- 
ers thereof to creditors of the corporation, and no 
distinction shall exist between the said classes of 
stock or the owners thereof except as to the pref- 
erences herein prescribed.’ 

“Whether these provisions in said articles of in- 
corporation would or would not be entirely effec- 
tual to accomplish the stated result may be 
debatable, but it cannot, we think, be said either 
that this corporation has sought to become or- 
ganized under an unconstitutional statute or that 
its attempt so to do has not been colorable and 
done in good faith.” 

On May 21st, 1926, in Commonwealth Acceptance 
Corporation vs. Jordan, the court granted a Writ of 
Mandate requiring the Secretary of State to file in 
his office a duly certified copy of a certificate of in- 
corporation of the petitioner, a corporation organized 
under the laws of the State of Delaware, on the face 
of which it appeared: 

“That its stock capitalization is represented by 
shares of different par values, that is to say, 50,000 
shares of preferred stock of par value of $10.00 
per share, of 50,000 shares of class ‘A’ common 
stock of the par value of $10.00 per share and of 
500 shares of class ‘B’ common stock without 
nominal or par value.” 

We may assume, though it is not so stated that 
the common stock without par value had the sole 
voting power unless and until dividends for two 
years are passed on the preferred stock. 


While other cases on the question of not admitting 
foreign corporations to do business in this state are 
cited in construing the rule of public policy, declared 
in Section 15 of Article XII of the Constitution that: 

“No corporation organized outside the limits of 
this state shall be allowed to transact business 
within this state on more favorable conditions 
than are prescribed by law to similar corpora- 
tions, organized under the laws of the state.” 

The court placed its decision upon the two cases 
of State vs. Sullivan, 282 Mo. 261 and Petroleum 
Company vs. Hopkins, 105 Kan. 161. In State vs. 
Sullivan, the relator, a Delaware corporation, having 
a capital structure consisting of 130,000 shares con- 
sisting of 30,000 shares of par value of $100.00 and 
100,000 shares of common stock without par value 
undertook to engage in business in the State of 
Missouri whose Statutes provided only for the or- 
ganization of corporations having a capital stock of a 
fixed par value and a Writ of Mandate was issued to 
compel the issuance of a license to the relator to do 
business in the State of Missouri. 

In reviewing this case, our Supreme Court neglects 
to consider what the Supreme Court of the State of 
Missouri did consider, namely, that the liability to 
creditors under the laws of the State of Missouri and 
the State of Delaware were found to be the same. 
The Supreme Court of Missouri had already con- 
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strued Section 6, of Article XII of the Constitution 
of that state providing: 

“In all elections for directors and managers of 
any incorporated company, each shareholder shall 
have the right to cast as many votes in the aggre- 
gate as shall equal the number of shares so held 
by him or her in said company.” 

As applying only to the class of shares entitled 
to vote by the articles and as permitting the articles 
to provide for shares without voting rights. 

In the Kansas case it appeared that the Delaware 
Corporation had all of its shares of no par value 
without preferences and as the Supreme Court of 
Kansas well said: 

“Corporations without capital stock or without 
shares of stock are not new, they are as old as 
corporations themselves and have existed in Eng- 
land and in this country for many years. Our 
Constitution recognizes them and we have laws 
for their control and government.” 

The articles of this Delaware corporation could 
have been filed in California as a domestic corpora- 
tion under the decision in Land Development Com- 
pany vs. Jordan. 

The provisions of our Constitution in respect to 
voting rights of stockholders represented the ripened 
judgment of the seventies in the commercial states of 
the Union. Long before the date of these conven- 
tions the other states had definitely adopted the 
policy that stockholders should not be liable directly 
to the corporation’s creditors and California alone 
preserves such a policy in its Constitution. In con- 
clusion let me suggest two examples: 

A corporation organized under the laws of Cali- 
fornia with an authorized capital stock paid in, with 
which it commences business in the sum of 
$1,000,000, divided into 10,000 shares with equal 
voting rights and equal obligations to creditors, 
whereof 5,000 shares have a par value of $100.00 
each; preferred upon redemption or dissolution to 
the amount of $100.00 a share with a bonus of $25.00 
a share payable out of the profits on redemption and 
carrying a cumulative preferred dividend of 8% per 
annum payable in quarterly installments. With 5,000 
shares of common stock without par value. Under 
the decisions referred to, the Secretary of State 
would probably feel bound to decline to file articles 
with such a stock structure, and yet every condition 
of the Constitution and the statutes and decisions 
would be fully met. 


Take a corporation organized under the laws of 
the State of California with an authorized capital 
stock of $1,000,000, divided into 10,000 shares of 
the par value of $100.00 each, whereof 5,000 shares 
upon retirement or dissolution are entitled to a 
preference of $125.00 out of capital, and to cumu. 
lative preferred dividends at the rate of 8% per 
annum payable in quarterly installments. I have 
no doubt the Secretary of State under the decisions 
referred to would accept the articles for filing, it 
appearing that each share had the same par value 
and an equal voting right. The fact that each share 
of preferred stock would represent $125.00 of capi- 
talized assets, leaving but $75.00 of capitalized 
assets for each share of common stock, thereby giv- 
ing one vote to $125.00 of capitalized assets repre- 
sented by a share of preferred stock and one vote 
to $75.00 of capitalized assets represented by a 
share of common stock, being considered of less 
importance. The Commissioner of Corporations 
might authorize the sale of this capital stock in units 
of one share of preferred and one share of common 
at $125.00 a unit with a commission of $25.00 a 
unit. Then immediately upon its issue each share 
of preferred stock would represent $100.00 of capital 
with a hope that the other $25.00 might be realized 
from further profits, while each share of common 
stock would represent nothing but a capital deficit, 
but would have equal voting power with the pre- 
ferred. It has been done. 

We are thus far from a condition in which busi- 
ness in California may be conducted by California 
capital invested in California corporations upon an 
equal basis as to risk and control with corporations 
organized outside of the state. 

Our difficulty does not arise alone from the instant 
decisions of the Supreme Court here considered, but 
dates back to the time when the courts of this state 
following the courts of jurisdictions unhampered by 
constitutional provisions confirmed under doctrines 
of contract, waiver and estoppel the silent legislation 
of the stock brokers in departing from the early 
English rule that the capital stock must be paid for 
“in meal or in malt.” The public policy of this rule 
was vigorously expressed by Professor Burgess when 
he wrote, “When the government confers upon a 
number of people uniting themselves in corporate 
capacity the privilege of limited liability, sound 
political science ascribes to the government the duty 
of seeing that the capital stock is all paid in and 
that it remains the corporate property.” 
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Title Insurance and Trust Company 


CAPITAL AND SURPLUS 
$9,000,000.00 


California’s largest title insurance company. 


Issues Policies of Title Insurance and Guarantees, handles 
escrows and acts in all trust capacities. 


The Company also issues Policies of Title Insurance and Guar- 
antee and handles escrows on property in the counties of 
San Diego, Ventura, Kern, Tulare, Riverside and Santa 
Barbara. 


Orders for Policies and Guarantees to be issued in these coun- 
ties can be placed if desired with the main office at Fifth 
and Spring Streets. | 


TITLE INSURANCE AND TRUST COMPANY 
TITLE INSURANCE BUILDING 
FIFTH AND SPRING STREETS 
Los ANGELES 
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Bar Association Ticket—Election August 31,1925 


INDORSED FOR LONG TERM 


Harry A. Holtzer. 
P. E. Keeler. 


Chas. S. Burnell. 
Chas. S. Crail. 
Walter S. Gates. 


Sidney N. Reeve. 
Ruben S. Schmidt. 


Albert Lee Stephens. 
F. C. Valentine. 
Myron Westover. 


UNEXPIRED TERM OF J. M. YORK 


William Hazlett. 


UNEXPIRED TERM OF L. H. VALENTINE 


Edward T. Bishop. 


UNEXPIRED TERM OF J. P. WOOD 


No endorsement. 





Attention ! 


How is the average person to know who is best 
qualified for judicial positions? 

Every citizen wants men of ability and integrity to 
fill judicial positions. 

Only criminals desire incompetent or dishonest 
judges. 

Where there are several judicial positions to be 
filled the average citizen is bewildered by the num- 
ber of candidates and the diversity of opinion as to 
their qualifications. 

In order that lawyers may render a constructive 
service in giving information and advice to the citi- 
zens who are to vote for judges it is necessary that 
the Bar should speak as a body. 

The lawyers of the County are best able to judge 
of the ability and integrity of the candidates who 
present themselves for election. 

Scattered members of the Bar giving advice and 
recommendation in individual cases means but very 
little, and the result has been to confuse the average 
voter rather than to give any constructive service. 

The plebiscites of the Association, consisting of 
nearly two thousand lawyers, has been completed and 
candidates have been selected by a very substantial 


majority of the Bar, as the best available for the 
positions to be filled. 

A vigorous campaign is to be made to elect the 
candidates thus selected by the Bar Association and 
the earnest co-operation of every member of the 
Association is desired in order that these candidates 
so endorsed may be elected. 

The Trustees and Judiciary Campaign Committee 
are sending out an appeal to the members of the Bar 
and other citizens to contribute to the fund for 
making this campaign. All members of the Bar are 
earnestly requested to respond as promptly and lib- 
erally as it is possible, in order that the funds may 
be available for the necessary publicity to insure the 
election of these candidates. 

Members of the Bar in various parts of the County 
are urged to organize local committees for the pur- 
pose of disseminating information in regard to the 
candidates who have been endorsed by the Associa- 
tion and generally to aid in the campaign. Head- 
quarters will shortly be established and someone 
will be in charge to aid in the organization of these 
various local committees. In the meantime com- 
munications may be addressed to John W. Kemp, 
Chairman of the Judiciary Campaign Committee, 
1126 Rives-Strong Building, Los Angeles. 





An Analysis of Plebiscite Held July 30, 1926 


By Tuos. C. Ripcway 


In the recent plebiscite held upon candidates for 
the Superior Court, to be voted upon at the August 
Primary, the Los Angeles Bar Association has writ- 
ten a new chapter in Bar Association activities 
throughout the United States. The writer recently 
attended the meeting of the American Bar Associa- 
tion at Denver, and was invited to appear before 
the Committee on Judicial Selection and explain to 
them our new By-law on Judicial Selection. The 
members of the Committee praised the Los Angeles 
Bar Association in having hit upon a most novel 
and ingenious method of ascertaining the opinions 
of the legal fraternity upon the qualifications of 
those seeking judicial office. They stated that the 
plan was excellent theoretically, and that they would 
await with interest the results obtained from our 
experiment. Undoubtedly the success of our recent 


plebiscite will encourage the Commitee of the 
American Bar Association and doubtless other Bar 
Associations of urban communities, to recommend 
the adoption of the same or similar plans. 

It can be safely stated that the recent plebiscite 
has accomplished more toward a proper judicial 
selection than any other plebiscite that has ever 
been taken by the local Association. It is to be 
regretted that only 1046 ballots were returned out of 
a membership of over 1800. How much more en- 
lightening and more reflective of the sentiment of 
the Bar as a whole, if every member of the Asso- 
ciation had returned his ballot, marked with his 
honest opinion upon each candidate. Only 950 
ballots were counted out of the 1046 ballots returned, 
96 being rejected. 

The most illuminating feature of the poll is the 
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tabulation of the unfavorable (that is “Not Quali- 
fied”) votes upon the candidates. It is this negative 
vote upon a candidate that has never heretofore been 
known. As a matter of fact, the negative vote in 
the present poll is most significant. Where it reached 
the proportion of more than a majority, there should 
be no question but that such determination con- 
clusively shows that those candidates are unfit for 
judicial office. In several instances the negative vote 
was so heavy that it overcame a strong lead made 
by the favorable vote. This was instanced in the 
case of Hill (with a favorable vote of 500) and 
Scott (with a favorable vote of 472). The unfavor- 
able vote upon Hill was so much heavier than upon 
Scott, that Scott attained a higher per cent than 
Hill. So also in the case of McCartney (with a 
favorable vote of 474) and Edwards (with a favor- 
able vote of 416). The negative vote on these two 
candidates gave Edwards a percentage of .736 as 
against McCartney's percentage of .657. The above 
instances illustrate the fact that the favorable vote 
standing alone does not reflect the sentiment of the 
Association. In all former plebiscites, it has only 
been this favorable vote that has been counted. 

It is very interesting to compare the standing that 
the candidates would have had under the old system 
with their standing under the new. Their respective 
standings under both systems are as follows: 

OLD SYSTEM NEW SYSTEM 

(Favorable Vote Only) Favorable and Unfavorable 


otes ) 
Long Term Long Term 
1 Keeler 1 Keeler 
2 Schmidt 2 Schmidt 
3 Westover 3 Westover 
+ Hill + Scott 
5 Scott 5 Hill 
6 Wood 6 Luter 
7 Luter 7 Abbott 
8 Abbott 8 Pitzer 
9 Pitzer 9 Wood 
10 Crawford 10 Crawford 
11 Barrett 11 Johnson 
12 Johnson 12. Barrett 
13 Bledsoe 13. Bledsoe 


Short Term Short Term 


1 McCartney 1 Edmonds 
2 Edmonds 2 McCartney 
3. Marchetti 3. Marchetti 
+ Ham + Ham 


Another very interesting result was obtained by 
the present plebiscite in connection with the vote 
upon Judge Keeler and Judge Wood, as compared 
with the vote received by them in the plebiscite held 
in May. In that plebiscite there were 1189 ballots 
counted and Judge Keeler received 575 votes and 
Judge Wood 275 votes. The above vote merely indi- 
cated that Judge Keeler was more popular than 
Judge Wood. It did not necessarily mean that the 
balance of the votes counted were against each of 
said Judges, although on the face of it such an 
inference might well be drawn. In the present pleb- 
iscite they were each passed upon by a committee of 
850 members of the Bar. Judge Keeler polled 821 
of his committee or a percentage of over 96%, while 
Judge Wood had a negative vote of 545 out of his 
committee and was declared rejected. 

As a result of the poll, the Association endorses 
three candidates for the Long Term (Keeler, Schmidt 
and Westover), each of whom received percentages 
well over the 75% fixed by the By-Law. Not a 
single other candidate for either the long or the short 
term passed above that mark. It might be argued 
that such figure is too high, inasmuch as the Asso- 


ciation is unable to endorse any candidate for the 
Short Term, although one candidate has a percentage 
of .736—almost up to the mark. Should the Asso- 
ciation drop the standard below 75% and thereby 
possibly drop the degree of qualification necessary 
for judicial office? The negative vote on each of the 
candidates, who failed to reach the mark, was the 
cause of such candidate’s failure in that respect. 
This negative vote represents someone's honest opin- 
ion, and in a certain measure touches more closely 
upon a man’s qualifications than a favorable vote. A 
member of the legal profession, called upon to pass 
judgment upon a fellow-member and trained as he is 
to give the accused the benefit of every reasonable 
doubt, is more likely to vote favorably or not vote 
at all, than to vote “Not Qualified.” Therefore the 
unfavorable vote, which has such a bearing in fixing 
a candidate’s percentage, should not be treated 
lightly. It might be a serious mistake to reduce the 
75% mark, necessary for a candidate to be eligible 
for endorsement. 


While Scott and Hill for the Long Term, as well 
as Edmonds for the Short Term, fell just short of 
said mark of 75%, it must nevertheless be borne in 
mind that the percentage of their favorable vote to 
the total ballots cast was far below said mark. In 
the case of Scott, it was 49%, while Hill’s percent- 
age was obout 53%, and Edmonds only 44%. Their 
respective percentages, with regard to the total mem- 
bership of the Association, would drop to a much 
lower figure. 

The greatest good that has come out of the plebis. 
cite is the determination that certain candidates are 
not qualified, as indicated by the following list, 
showing the percentage that the unfavorable vote on 
each candidate bears to the total opinions expressed 
on such candidate, to-wit: 


Long Term 
















Abbott 

Pitzer 

Wood 

A Re 73% 
Johnson 74% 
Barrett ... 80% 
Bledsoe ... pkesiouiie 90% 

Short Term 

Marchetti ..... 76% 
BORNE Spies taccncitdincssspcaebovennmucds 78% 





Nothing can be more conclusive than the above 
determination by those members of the Association 
who claim to have an opinion upon said candidates. 
Every effort of the Association should be exerted to 
keep said candidates from being elected. 

Likewise every effort should be bent toward the 
election of Keeler, Schmidt and Westover, and also 
those incumbents who have heretofore received the 
Association’s endorsement, namely: Stephens, Holl- 
zer, Gates, Reeve, Valentine, Crail and Burnell for 
the Long Term, and Hazlett and Bishop for the Short 
Term. 

Another interesting deduction to be drawn from 
the vote is that as to Judges Keeler and Wood, there 
were 100 members of the Association who had no 
opinion on them; also that various candidates were 
known by a comparatively small group, as in the 
case of Johnson, who polled only 244 opinions, and 
Pitzer, who polled only 354 opinions. It may be 
noted that many dropped below the figure of 475, 
necessary for consideration for endorsement. 

The plebiscite has been most satisfactory, and has 
proven the practicability of the new plan adopted by 
the Association. 
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Bar Association Plebiscite Results, July 30, 1926 


On Candidates for Superior Court 


The complete tabulation of votes is as follows: 


CO | RPS RE OLE ORCL SRT OR TE 1046 

in Tt ON i et eri RAISE A Pere te Sade Ee NN ee 96 

I IN I asd aaah meee apniccastonlancon sncanme eau epa aan eater 950 

LONG TERM CANDIDATES—THREE TO ENDORSE 
REE Ci stccicsatectenieticienct 950 NECESSARY TO CONSIDER..................- 475 
VOTE CALCULATIONS 
Opinions 3%, Votetobe Majority 
Name Qual. Not Qual. Expressed Eligible To Reject Pet.* 
SE iv cehcterhig tienen ae 2 72 354 237 Rej. 
ERR DEE ae eee 81 327 408 306 205 Rej. 
ESR te nese 45 496 541 406 271 Rej. 
0 ESE 362 496 372 249 Rej. 
Hill _..... metas Saab ce 500 199 699 524.2 350 i 
Johnson ... SPARES OREM 62 182 244 183 123 Rej. 
NR ek ka 821 29 850 637.5 426 .965 Endorsed 
OS See: 240 498 373.5 250 518 
ce a aah 135 219 354 265.5 178 Rej. 
Schmidt ......... ee 51 782 586.5 392 .934 Endorsed 
ice in cis sinapicianicinanees,- 174 646 484.5 324 .730 
IID Si ctcctdacoasnckacintosad 119 695 Sale 348 829 Endorsed 
SE ee 306 545 850 637.5 426 Rej. 
UNEXPIRED TERM—J. P. WOOD—One to Endorse. 
DRRRITO COP ii 950 NECESSARY TO CONSIDER................... 475 
VOTE CALCULATIONS 
Opinions 34 Votetobe Majority 
Name Qual. Not Qual. Expressed Eligible To Reject Pct.* 

Edmonds iacidetiaatiotactetoas 416 149 565 423.7 283 .736 
RO 381 483 362.2 242 Rej. 
OS 176 549 725 543.7 363 Rej. 
Sa ERT ee 474 247 72 540.7 361 657 


*The per cent of favorable votes to opinions expressed. 
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